could  be  excluded  from  a  job  because  of 
danger  to  a  fetus. 

Unless  there  are  guidelines,  women’s 
groups  and  other  proponents  of  the 
guidelines  contend,  employers  wUl  con¬ 
tinue  to  exclude  women  from  jobs  in  a 
discriminatory  way  and  neglect  their 
broader  obligation  to  clean  up  their 
workplaces,  thus  endangering  the  repro¬ 
ductive  capacity  of  the  men  left  to  do 
the  work. 

In  many  cases,  proponents  contend, 
employers  currently  are  excluding  wo¬ 
men  from  jobs  without  sufficient  know¬ 
ledge  about  the  effects  of  such  jobs  on 
the  workers  who  hold  them.  “They  just 
throw  out  the  women  and  think  they’ve 
solved  the  problems  presented  by  toxic 
substances  in  their  workplaces,”  said 
Michael  J.  Wright,  an  industrial  hygien¬ 
ist  with  the  United  Steelworkers  of 
America. 

The  evidence  shows,  Wright  said,  that 
what  harms  the  reproductive  system  of 
women  often  harms  the  reproductive 
system  of  men,  although  perhaps  in  dif¬ 
ferent  ways.  The  hazards  to  both  men 
and  women,  he  said,  can  cause  sterility, 
miscarriages,  and  birth  defects  in  chil¬ 
dren.  “In  every  case  I  know  where  an 
exclusionary  policy  has  been  proposed 
or  actually  implemented  for  women, 
there  is  either  clear  evidence  that  the 
reproductive  capacity  of  men  also  is 
harmed  by  that  chemical  or  no  one 
knows  its  effects  on  men,”  Wright 
said.  “I  don’t  know  of  any  case  where 
an  adequate  study  has  been  done  on 
men  in  which  it  has  been  determined 


that  they  are  not  at  risk.”  Reproduc¬ 
tive  harm,  Wright  said,  can  be  caused 
by  exposure  of  the  man  or  woman  be¬ 
fore  conception  as  well  as  by  exposure 
of  the  fetus  after  conception.  While  a 
fetus  may  be  more  vulnerable  in  some 
situations,  he  said,  sometimes  a  fetus 
may  beless  sensitive  than  adult  men 
and  women. 

Where  it  is  established  by  scientific 
evidence  that  a  job  poses  a  particular 
threat  to  a  fetus,  Wright  said,  the  guide¬ 
lines  would  permit  an  employer  to  ex¬ 
clude  pregnant  women.  In  such  cases, 
he  said,  the  women  should  be  trans¬ 
ferred  to  jobs  in  which  they  retain  their 
same  rates  of  pay,  seniority,  and  other 
benefits. 

T' he  main  concern  of  employers 
is  that  the  guidelines  would  make  it 
impossible  for  them  to  limit  their  lia¬ 
bility  for  damage  to  fetuses  by  exclud¬ 
ing  fertile  women  from  certain  jobs. 
Under  the  law,  they  say,  they  can  be 
held  liable  by  children  for  prenatal  dam¬ 
ages  caused  by  exposure  to  known  work¬ 
place  hazards,  whether  or  not  their  par¬ 
ents  consent  to  such  exposure.  “While 
an  employee  may  be  able  to  waive  an 
employer’s  liability  as  to  injuries  re¬ 
ceived  in  the  workplace,  a  deformed 
child  may  still  bring  an  action  for  dam¬ 
ages  for  prenatal  injuries,”  said  the 
Chamber  of  Commerce  of  the  United 
States. 

The  guidelines,  employers  contend, 
fail  to  distinguish  between  two  kinds  of 
reproductive  hazards:  to  adult  men  and 


women  on  the  one  hand  and  to  fetuses 
on  the  other.  Measures  that  are  suffici¬ 
ent  to  control  hazards  to  men  and  wo¬ 
men,  they  say,  may  not  eliminate  the 
threat  to  the  more  vulnerable  fetuses. 
“A  company  may  need  to  be  able  to 
exclude  fertile  women— and  not  just 
pregnant  women— because  a  fetus  is 
most  vulnerable  during  the  first  1 8  to 
60  days,  when  its  organs  are  forming,” 
said  Dr.  Bruce  W.  Karrh,  duPont’s  medi¬ 
cal  director.  “And  pregnancy  tests  are 
just  not  accurate  enough  in  the  early 
stages  of  pregnancy.” 

Besides  making  it  impossible  for 
them  to  properly  protect  fetuses  when 
necessary,  employers  contend,  there  is 
little  indication  that  the  practice  of  ex¬ 
cluding  fertile  women  is  so  widespread 
as  to  warrant  federal  regulation.  At 
DuPont,  Karrh  said,  only  6  of  some 
25,000  chemicals  in  the  workplace 
sometimes  require  the  removal  of  fer¬ 
tile  women  because  of  possible  danger 
to  fetuses;  this  translates  into  500  jobs 
out  of  a  domestic  workforce  of  more 
than  100,000. 

Due  to  the  problems  raised  by  the 
proposed  guidelines,  many  employers 
say  the  guidelines  should  be  withdrawn 
and  companies  permitted  to  exclude 
fertile  women  from  jobs  shown  by 
medical  evidence  to  pose  a  threat  to 
fetuses.  It  is  now  more  likely,  under  the 
Reagan  Administration,  that  employers 
will  get  their  way. 


JAMES  SINGER  a  lawyer  who  writes  on 
labor  issues  for  The  National  Journal. 
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could  be  excluded  from  a  job  because  of 
danger  to  a  fetus. 

Unless  there  are  guidelines,  women’s 
groups  and  other  proponents  of  the 
guidelines  contend,  employers  wUl  con¬ 
tinue  to  exclude  women  from  jobs  in  a 
discriminatory  way  and  neglect  their 
broader  obligation  to  clean  up  their 
workplaces,  thus  endangering  the  repro¬ 
ductive  capacity  of  the  men  left  to  do 
the  work. 

In  many  cases,  proponents  contend, 
employers  currently  are  excluding  wo¬ 
men  from  jobs  without  sufficient  know¬ 
ledge  about  the  effects  of  such  jobs  on 
the  workers  who  hold  them.  “They  just 
throw  out  the  women  and  think  they’ve 
solved  the  problems  presented  by  toxic 
substances  in  their  workplaces,”  said 
Michael  J.  Wright,  an  industrial  hygien¬ 
ist  with  the  United  Steelworkers  of 
America. 

The  evidence  shows,  Wright  said,  that 
what  harms  the  reproductive  system  of 
women  often  harms  the  reproductive 
system  of  men,  although  perhaps  in  dif¬ 
ferent  ways.  The  hazards  to  both  men 
and  women,  he  said,  can  cause  sterility, 
miscarriages,  and  birth  defects  in  chil¬ 
dren.  “In  every  case  I  know  where  an 
exclusionary  policy  has  been  proposed 
or  actually  implemented  for  women, 
there  is  either  clear  evidence  that  the 
reproductive  capacity  of  men  also  is 
harmed  by  that  chemical  or  no  one 
knows  its  effects  on  men,”  Wright 
said.  “I  don’t  know  of  any  case  where 
an  adequate  study  has  been  done  on 
men  in  which  it  has  been  determined 


that  they  are  not  at  risk.”  Reproduc¬ 
tive  harm,  Wright  said,  can  be  caused 
by  exposure  of  the  man  or  woman  be¬ 
fore  conception  as  well  as  by  exposure 
of  the  fetus  after  conception.  While  a 
fetus  may  be  more  vulnerable  in  some 
situations,  he  said,  sometimes  a  fetus 
may  beless  sensitive  than  adult  men 
and  women. 

Where  it  is  established  by  scientific 
evidence  that  a  job  poses  a  particular 
threat  to  a  fetus,  Wright  said,  the  guide¬ 
lines  would  permit  an  employer  to  ex¬ 
clude  pregnant  women.  In  such  cases, 
he  said,  the  women  should  be  trans¬ 
ferred  to  jobs  in  which  they  retain  their 
same  rates  of  pay,  seniority,  and  other 
benefits. 

T' he  main  concern  of  employers 
is  that  the  guidelines  would  make  it 
impossible  for  them  to  limit  their  lia¬ 
bility  for  damage  to  fetuses  by  exclud¬ 
ing  fertile  women  from  certain  jobs. 
Under  the  law,  they  say,  they  can  be 
held  liable  by  children  for  prenatal  dam¬ 
ages  caused  by  exposure  to  known  work¬ 
place  hazards,  whether  or  not  their  par¬ 
ents  consent  to  such  exposure.  “While 
an  employee  may  be  able  to  waive  an 
employer’s  liability  as  to  injuries  re¬ 
ceived  in  the  workplace,  a  deformed 
child  may  still  bring  an  action  for  dam¬ 
ages  for  prenatal  injuries,”  said  the 
Chamber  of  Commerce  of  the  United 
States. 

The  guidelines,  employers  contend, 
fail  to  distinguish  between  two  kinds  of 
reproductive  hazards:  to  adult  men  and 


women  on  the  one  hand  and  to  fetuses 
on  the  other.  Measures  that  are  suffici¬ 
ent  to  control  hazards  to  men  and  wo¬ 
men,  they  say,  may  not  eliminate  the 
threat  to  the  more  vulnerable  fetuses. 
“A  company  may  need  to  be  able  to 
exclude  fertile  women— and  not  just 
pregnant  women— because  a  fetus  is 
most  vulnerable  during  the  first  1 8  to 
60  days,  when  its  organs  are  forming,” 
said  Dr.  Bruce  W.  Karrh,  duPont’s  medi¬ 
cal  director.  “And  pregnancy  tests  are 
just  not  accurate  enough  in  the  early 
stages  of  pregnancy.” 

Besides  making  it  impossible  for 
them  to  properly  protect  fetuses  when 
necessary,  employers  contend,  there  is 
little  indication  that  the  practice  of  ex¬ 
cluding  fertile  women  is  so  widespread 
as  to  warrant  federal  regulation.  At 
DuPont,  Karrh  said,  only  6  of  some 
25,000  chemicals  in  the  workplace 
sometimes  require  the  removal  of  fer¬ 
tile  women  because  of  possible  danger 
to  fetuses;  this  translates  into  500  jobs 
out  of  a  domestic  workforce  of  more 
than  100,000. 

Due  to  the  problems  raised  by  the 
proposed  guidelines,  many  employers 
say  the  guidelines  should  be  withdrawn 
and  companies  permitted  to  exclude 
fertile  women  from  jobs  shown  by 
medical  evidence  to  pose  a  threat  to 
fetuses.  It  is  now  more  likely,  under  the 
Reagan  Administration,  that  employers 
will  get  their  way. 


JAMES  SINGER  a  lawyer  who  writes  on 
labor  issues  for  The  National  Journal. 
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